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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Courtroom Clerk's Session 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00929 
CASE NAME:  SHELLEY JENKINS VS. NISSAN NORTH AMERICA, INC. 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY:  
*TENTATIVE RULING:* 
 
The court mailed the parties a list of five potential arbitrators. If the parties are unable to select an 
arbitrator within 5 days of receipt of the list, the parties shall advise the court by a joint faxed letter. 
The court will thereafter select an arbitrator from the list of 5 and advise the parties. 
 
The court sets an arbitration status review for July 25, 2023 at 8:300 a.m. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  MSC21-02107 
CASE NAME:  BLACK DIAMOND PAVER STONES AND LANDSCAPE VS SAKELL 
 *HEARING ON MOTION IN RE:  FOR ATTORNEYS' FEES & CONSTS, JUDGMENT, DISMISSAL OF LIEN 
FILED  
FILED BY:  
*TENTATIVE RULING:* 
 
The court is inclined to grant the motion as to all fees and costs not specifically denied by the 
arbitrator. As the prevailing party, defendant is entitled to these fees.  
 
Plaintiff has not specifically challenged any of the fees and costs except to broadly assert that the 
arbitrator somehow denied them. The court cannot decipher exactly which fees and costs the 
arbitrator left for the court. Accordingly, counsel are to appear in person and attempt to work out 
which fees are to be awarded. If the parties cannot resolve it, the court will address the matter 
sometime during the morning. The court will also add any additional fees incurred by defense counsel 
in appearing for the hearing and previously attempting to work out the fees. 
 

 

 

 Law & Motion 

 
 

  

    

3. 9:00 AM CASE NUMBER:  C22-00743 
CASE NAME:  SARAH HOLMSTROM VS. CSAA INSURANCE EXCHANGE 
 HEARING ON DEMURRER TO:  AMENDED COMPLAINT FILED BY CSAA INSURANCE EXCHANGE  
FILED BY:  
*TENTATIVE RULING:* 

Before the Court is Defendant CSAA Insurance Exchange’s (“CSAA” or “Defendant”) Demurrer to 

Plaintiff’s First Amended Complaint (“FAC”). The Amended Complaint purportedly alleges two causes 

of action: (1) Breach of Contract, and (2) Common Counts. Defendant contends that the FAC fails to 

allege facts sufficient to support each case of action (CCP § 430.10(e)) and, as a whole, is uncertain, 

ambiguous, and unintelligible (CCP § 431.10(f).)  

Factual Allegations 

This matter ostensibly pertains to an automobile accident that occurred on May 1, 2013 wherein 

Plaintiff was injured. (FAC p. 4.) It is alleged that both Plaintiff (through her father’s policy) and the 

other driver were insured by Defendant CSAA. (Ibid.) Following the accident, Plaintiff hired an 

attorney to initiate a lawsuit against the driver of the other vehicle. (Id. at p.5.) That matter, San 

Mateo Superior Court Case No. CIV 533390, entitled Holmstrom v. Medrano, was settled for the 
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$50,000 policy limit of Mr. Medrano’s policy on or about November 5, 2015. (Id. at p.6.)  

Following resolution of the above matter, Plaintiff initiated an underinsured motorist (UIM) claim 

against her CSAA insurance policy. (Id. at p.7/) In November 2016, her counsel drafted a demand 

letter to CSAA seeking the balance of her UIM coverage. (Ibid.) It is alleged that the UIM policy limit 

was $500,000, so the balance of the UIM was $450,000 (the full amount minus the $50,000 

settlement amount.) (Ibid.) At some point, it is unclear when, it appears that the UIM claim was 

submitted to arbitration. (Id. at p. 9, 31-33.)  

On or about February 20, 2020, Defendant CSAA offered to pay the $450,000 UIM limit to Plaintiff. 

(Id. at p. 32.) On March 25, 2020, CSAA’s counsel contacted the arbitrator to cancel the arbitration 

and have it taken off calendar. (Ibid.) Plaintiff objected to cancelling the arbitration and indicated she 

wanted to proceed. (Ibid.) The arbitrator noted that, due to health-related issues, the arbitration was 

put on hold and not cancelled. (Ibid.)  

Thereafter, on or about September 4, 2021, Plaintiff chose to authorize receipt of a check from CSAA 

for $450,000 “and pursue legal remedy in a bad faith claim.” (Id. at p. 33.) On or about February 27, 

2020, Plaintiff was informed that the arbitration was closed. (Ibid.) At some point thereafter, Plaintiff 

appears to have changed her mind and rejected the settlement offer, instead requesting that 

arbitration proceed. (Id. at p. 35.) The FAC alleges that, to date, CSAA and Ms. Holmstrom and CSAA 

have not participated in arbitration. (Id. at 32.)  

Plaintiff initiated the instant suit on March 24, 2022. 

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 

ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 

but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 

with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 

plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

“Further, we give the complaint a reasonable interpretation, reading it as a whole and its parts in 

their context.” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318 citing Speegle v. Board of Fire Underwriters 

(1946) 29 Cal.2d 34, 42.) In reading a complaint in the context of a demurrer, the court gives “the 

complaint a reasonable interpretation, and read it in context.” (Schifando v. City of Los Angeles (2003) 
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31 Cal.4th 1074, 1081.) The allegations in the complaint must be construed “liberally in favor of the 

pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.)  

“To survive a demurrer, the complaint need only allege facts sufficient to state a cause of action; each 

evidentiary fact that might eventually form part of the plaintiff’s proof need not be alleged.” (C.A. v. 

William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872.) 

Analysis 

Breach of Contract 

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178, 

citations omitted.)  

Admittedly, the 47-page (without counting the exhibit) FAC has extraneous information and 

contentions. When faced with a demurrer the Court, however, must give the complaint a reasonable 

interpretation and must construe its allegations “liberally in favor of the pleader.” (Skopp, supra, 16 

Cal.3d at 438.) Here, the FAC appears to attempt to allege a breach of contract related to the 

insurance policy issued to her father, upon which she was an additional driver. (FAC at p. 4.) That 

policy is also attached as Exhibit A to the Complaint. After settling the case she filed against the driver 

of the other vehicle for $50,000, Plaintiff initiated the UIM claim against CSAA under her father’s 

policy.  

The FAC alleges that the matter was sent to arbitration. On February 20, 2020, before the arbitration 

actually took place, CSAA made an offer of policy limits ($450,000) and thereafter had the arbitration 

cancelled and closed Plaintiff’s claim. Plaintiff rejected the offer on February 20, 2020. (FAC at p. 35.)  

The FAC states that, on September 4, 2021, Plaintiff “chose to authorize receipt of a check from CSAA 

for $450,000, and pursue legal remedy in a bad faith claim.” The FAC is unclear as to whether or not 

Plaintiff was ever actually paid the $450,000 that CSAA agreed to pay to settle the UIM claim. 

CSAA argues that Plaintiff does not have standing to state a claim for relief under the policy issued to 

the defendant in the Holmstrom v. Medrano matter, which was settled for $50,000. Although that 

general statement is correct, it does not appear that the FAC sets forth a claim based on the policy 

issued to Mr. Medrano. A liberal and reasonable interpretation of the allegations indicate that the 

claims actually relate to the policy issued to Plaintiff’s father – which covered Plaintiff as an additional 

driver – and the UIM claim.  

Here, it appears that there might be a claim for a breach of contract related to the agreement to pay 

Plaintiff the $450,000 policy limit under the UIM policy. It is unclear if this is what Plaintiff is actually 

alleging, or if there is some other issue that Plaintiff is attempting to highlight. There are multiple 

references to CSAA’s ‘bad faith’ and other issues which do not appear to relate to the contract cause 
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of action. The purpose of these additional allegations is unclear. Plaintiff’s opposition fails to shed 

light on this issue.  

“The objection of uncertainty does not go to the failure to allege sufficient facts. It goes to the doubt 

as to what the pleader means by the facts alleged.” (Brea v. McGlashan (1934) 3 Cal.App.2d 454, 

459.) The FAC alleges a lot of different facts. There are, however, doubts raised as to what Plaintiff 

means by the facts alleged.  

Given the confusion surrounding what, exactly, Plaintiff is alleging, Defendant’s demurrer is sustained 

with leave to amend to allow Plaintiff to clarify what she “means by the facts alleged.” (Brea, supra, 3 

Cal.App.2d at 459.) (CCP § 431.10(f).) 

Common Count  

“The only essential allegations of a common count are ‘(1) the statement of indebtedness in a certain 

sum, (2) the consideration, i.e., goods sold, work done, etc., and (3) nonpayment.’” (Farmers Ins. 

Exchange v. Zerin (1997) 53 Cal.App.4th 445, 460.) Plaintiff is required to show that the amounts it 

seeks relate to services, goods, etc. actually furnished, or a sum certain that is actually due based on 

past actions – e.g. a loan of a particular amount. (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 

445, 460.) 

To begin with, although Plaintiff checked the box on page 2 of the FAC indicating that a Common 

Counts cause of action is being alleged, the FAC does not contain the required ‘cause of action’ 

attachment (PLD-C-001(2)) setting forth the factual allegations supporting such a claim. In point of 

fact, it appears that the only reference to a common count cause of action is the checking of the box 

on page 2 of the FAC.  

In looking at the allegations contained elsewhere in the FAC, Plaintiff fails to provide facts supporting 

any of the elements for a common counts cause of action. There is no statement of indebtedness for 

a sum certain. Although Plaintiff alleges that there was an offer of $450,000 to settle the UIM claims, 

the underlying damages purportedly relate to personal injuries sustained in the 2013 automobile 

accident. In addition, the FAC does not allege any facts showing there was any consideration, i.e. 

goods sold, work done, etc., to form the basis for this cause of action.  

As the First District Court of Appeal has recognized, “[w]hen a common count is used as an alternative 

way of seeking the same recovery demanded in a specific cause of action, and is based on the same 

facts, the common count is demurrable if the cause of action is demurrable.” (Korchemny v. Piterman 

(2021) 68 Cal.App.5th 1032, 1048, quoting McBride v. Boughton (2004) 123 Cal.App.4th 379, 394.) It 

appears that this cause of action is a restatement and alternative way of seeking recovery as the 

breach of contract cause of action. As the breach of contract cause of action was subject to demurrer, 

so is this cause of action.  

Plaintiff is required to show that the amounts sought relate to services, goods, etc. actually furnished. 
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(Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 460.) The FAC fails to do so.  

Accordingly, Defendant’s demurrer is sustained with leave to amend as to the second cause of action 

for common count. 

Motion to Strike 

As noted in the Court’s January 4, 2023 tentative ruling, Defendant’s moving papers indicated there 

was a motion to strike filed along with the demurrer. Those papers were not, however, filed with the 

Court. In a subsequently filed “Notice of Errata re: Demurrer; Declaration of Lisa Darling-Alderton” 

counsel for CSAA explained that the papers were both submitted to the firm’s attorney service 

Nationwide Legal to be filed with the Court, but were apparently not filed. Counsel did not discover 

this oversight until preparing the reply papers for the demurrer. Counsel then attached the missing 

documents to the “Notice of Errata” and asked the Court to consider them. 

While oversights and mistakes can and do happen, counsel must still take appropriate steps to correct 

them. When it became apparent that the motion to strike was not filed, counsel should have had it 

filed as a separate motion. If necessary, CSAA could have requested that the hearing on the demurrer 

be moved to be heard at the same time as the later filed motion to strike. Attaching the documents 

relating to the motion to strike to a document titled “Notice of Errata re: Demurrer” does not give any 

indication that the documents filed relate to a motion to strike. Nor would it allow the docket to 

indicate that such a motion was filed.  

Given the above ruling on the Demurrer, and the failure to properly and timely file the motion to 

strike, the Court denies CSAA’s request to consider that motion at this time. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01282 
CASE NAME:  JOSE GUTIERREZ VS. RYAN RICHINS 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: STATE OF CALIFORNIA 
*TENTATIVE RULING:* 
 
The hearing is continued to March 1, 2023 at 9:00 a.m. 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01606 
CASE NAME:  ENVIRONMENTAL HEALTH ADVOCATES, INC. VS. REVOLUTION BEAUTY, INC., A 
DELAWARE CORPORATION 
 HEARING ON DEMURRER TO:  THE ANSWER OF AMAZON.COM, INC.  
FILED BY: ENVIRONMENTAL HEALTH ADVOCATES, INC. 
*TENTATIVE RULING:* 
 
The hearing is continued to September 6, 2023 at 9:00 a.m. 
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6. 9:00 AM CASE NUMBER:  C22-01999 
CASE NAME:  LAWRENCE HONORIO VS. NEW REZ, LLC 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: NEW REZ, LLC 
*TENTATIVE RULING:* 
 

Before the Court is Defendant New Rez, LLC and Defendant Deutsche Bank National Trust 

Company, as Indenture Trustee for American Home Mortgage Investment Trust’s 2006-3 (collectively, 

“Bank”)’s Demurrer to Plaintiff Lawrence M. Honorio and Plaintiff May G. Honorio (“Plaintiffs”)’s 

Complaint. Bank’s Demurrer is sustained with and without leave to amend. Plaintiffs shall have until 

March 1, 2023 to file and serve an amended complaint.  

Background 

This is a Homeowners’ Bill of Rights (“HBOR”) action. Plaintiffs obtained a $560,000 mortgage 

loan secured against real property in Richmond, California. Plaintiffs fell behind on their loan 

payments. In response, on June 24, 2022, a Notice of Default was recorded on the property. Plaintiffs’ 

application for loan modification was denied. The Complaint alleges causes of action for: (1) violation 

of Civ. Code section 2923.5 [failure to contact borrower to assess options to avoid foreclosure], (2) 

violation of Civ. Code section 2924(a)(1) [lack of authority to foreclose on property]; (3) violation of 

Civ. Code section 2923.6(c) [failure to halt foreclosure after loan modification application filed]; (4) 

violation of Civ. Code section 2923.7 [failure to appoint a single point of contact]; (5) violation of Civ. 

Code section 2924.9 [failure to provide homeowner with foreclosure alternatives]; (6) violation of Civ. 

Code section 2924.10 [failure to provide written notice of receipt of loan modification application]; 

(7) negligence; (8) violation of Business & Prof. Code section 17200; and (9) cancellation of 

instruments. 

Defendants now demur to each cause of action of the Complaint pursuant to Code of Civil 

Procedure sections 430.50 and 430.10(e) on several grounds.  

Request for Judicial Notice 

Bank’s request for judicial notice is granted in part and denied in part. The Court declines to 

take judicial notice of the various items of correspondence offered by Bank. The Court will take 

judicial notice of the recorded land documents and accepts the fact of their existence, but not the 

truth of their contents. (Herrera v. Deutsche Bank Nat'l Trust Co. (2011) 196 Cal.App.4th 1366, 1375; 

Kalnoki v. First American Trustee Servicing Solutions LLC (2017) 8 Cal.App.5th 23, 36-37 [trial court 

properly took judicial notice of recorded land documents and properly found that the recorded deed 

of trust was the “legally operative document designating the beneficiary”).)  
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Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 

(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if 

it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550), but the plaintiff must set forth the essential facts of his or her case “with reasonable precision 

and with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of 

the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099. The Court “assume[s] 

the truth of the allegations in the complaint but do[es] not assume the truth of contentions, 

deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 

Cal.App.4th 242, 247.) 

Analysis 

(1) Violation of Civil Code § 2923.5/2923.55 

Bank demurs to Plaintiffs’ claim under Civil Code section 2923.5, which prohibits recording a 

notice of default until two conditions are satisfied. First, “[e]ither [thirty] days after initial contact . . . 

as required by paragraph (2) or [thirty] days after satisfying the due diligence requirements as 

described in subdivision (e)” must elapse, and second, “[t]he mortgage servicer” must comply with § 

2924.18(a)(1) “if the borrower has provided a complete application” for loan modification. (Civ. Code 

§ 2923.5(a).)  

Plaintiffs allege that on June 24, 2022, Bank recorded a Notice of Default against the subject 

property. Plaintiffs further allege that they were living in the home when the NOD was issued and 

“received no mail or messages” from Bank in compliance with section 2923.5. 

Bank argues that the declaration of compliance with 2923.5, appended to the Notice of 

Default and included at Bank’s RJN Exh. 6, contradicts Plaintiffs' allegation that Bank improperly 

recorded the Notice of Default. (See Mot. 4-5.) In Bank’s view, the declaration's recitation of contact 

“is sufficient to overcome the Plaintiffs' conclusory allegations” that no contact in fact occurred. (Id. 

at 4.) 

The Court disagrees. The import of Plaintiffs' allegation that no contact occurred prior to the 

recording of the Notice of Default is that the declaration is false, so the complaint necessarily must 

contradict the declaration. Moreover, on a demurrer the Court must accept factual allegations in a 

complaint as true. If Bank’s argument were correct—that recitation of contact in the declaration can 

defeat a later claim under section 2923.5—it would be unclear how a plaintiff could ever bring a claim 

predicated on the falsity of the declaration. Where, as here, a plaintiff alleges no contact occurred, 

the declaration stating the contrary cannot negate that claim. 
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Nevertheless, with respect to section 2923.5, HBOR only provides relief for a “material” 

violation of the statute. (Civ. Code § 2924.12.) Plaintiffs’ allegations do not present a material 

violation of this statute. They allege that Bank “failed to satisfy the requirements of Civ. Code § 

2923.5(a)(2) before recording a Notice of Default[] and violated this statute.” (Complaint at ¶ 23.) 

Plaintiffs make no allegations, for instance, that they were prevented from pursuing a foreclosure 

alternative that could have changed the outcome because Bank did not contact them prior to 

recording the notice of default. Plaintiffs have not alleged that they were damaged by any alleged 

technical violations of section 2923.5.  

Plaintiffs have failed to allege facts sufficient to state a claim for violation of section 2923.5. 

Therefore, the demurrer is sustained with leave to amend. 

(2) Violation of Civil Code § 2924(a)(1) 

Civil Code section 2924 requires that a notice of default include specific information regarding 
the mortgage and the alleged breach. Plaintiffs allege in their complaint that Bank failed to comply 
with the requirements of subsection (a)(1) because “purported Trustee Western Progressive, LLC 
failed to record a Substitution of Trustee with the Contra Costa County Recorder’s Office in violation 
of Civ. Code § 2934(d)[.]” (Complaint at ¶ 29.) This allegation is inconsistent with the Substitution of 
Trustee recorded January 26, 2018 that substitutes Western Progressive as Trustee under the Deed of 
Trust. (RJN, Exh. 3.) 

Plaintiffs concede the arguments directed to this cause of action and state they are no longer 

pursuing it. (Opp’n at 1.) Therefore, the demurrer is sustained without leave to amend. 

(3) Violation of Civil Code § 2923.6(c) 

The third cause of action alleges that Bank recorded a Notice of Default on June 24, 2022; 

Plaintiffs submitted a complete loan modification application on July 13, 2022 and asked for the 

appointment of a SPOC; and Bank violated section 2923.6(c) by failing to rescind all foreclosure 

efforts, including the notice of default. Plaintiffs request an injunction prior to foreclosure, or civil and 

statutory penalties post-foreclosure in an amount to be determined. (Complaint, ¶¶ 32-37.) 

Pursuant to Civil Code section 2923.6(c), if a borrower submits a complete application for a 

loan modification, a mortgage servicer shall not record a notice of default, or notice of sale, or 

conduct a trustee's sale, while the application is pending. Further, if the application is denied, the 

borrower shall have at least 30 days from the date of the written denial to appeal the denial and 

provide evidence that the determination was in error. (Civ. Code § 2923.6(d).) 

Bank contends that the third cause fails because by the time the NOD was recorded, Plaintiffs 

had not submitted a loan modification application and there is no requirement to rescind notices that 

are already recorded. Bank further argues a notice of trustee’s sale has not been recorded and no 

foreclosure occurred (although these matters have not been alleged in the complaint). Bank requests 
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judicial notice of the fact that it rendered a decision on Plaintiffs’ loan modification application on or 

about August 19, 2022, so there were no foreclosure steps taken while Plaintiffs’ loan modification 

application was pending.  

Plaintiffs’ opposition is difficult to parse and does not address the specific arguments by Bank. 

However, Plaintiffs appear to argue that Bank failed to consider a material change in their financial 

circumstances in denying their application for a loan modification. (See Opp. at p. 5: “New Rez has 

failed in properly assessing their substantial change in financials” and Civ. Code § 2923.6(g).) Plaintiffs 

also appear to argue that recording the NOD prior to contacting them to discuss foreclosure 

alternatives as required by section 2923.5 also amounts to a violation of section 2923.6.  

The Court finds this argument to be unsupported by the statutory language. If a notice of 

default was already recorded when Plaintiffs submitted their loan modification application, and a 

notice of trustee’s sale was not, what conduct forms the basis for a dual tracking claim? Plaintiffs also 

have not cited to any legal authority indicating that an alleged failure to comply with 2925.6 can serve 

as the basis for a dual tracking claim.  

Plaintiffs have failed to allege facts sufficient to state a claim for violation of section 2923.6(c). 

The demurrer is sustained with leave to amend for Plaintiffs to attempt to state a cognizable claim. 

(4) Violation of Civil Code § 2923.7  

Civil Code section 2923.7 states: “When a borrower requests a foreclosure prevention alternative, 

the mortgage servicer shall promptly establish a single point of contact and provide to the borrower 

one or more direct means of communication with the single point of contact.”  

Plaintiffs allege that Bank failed to assign a single point of contact within a reasonable time after 

receipt of their loan modification application and this was a material violation of Civil Code section 

2923.7 because it “prevented Plaintiffs’ chances for a successful submission of the proper papers to 

complete a loan modification package to save the Subject Property.” (Complaint at ¶ 42.)  

Bank contends this cause of action fails because Plaintiffs were assigned a single point of contact 

as established by Exhibit 7 to their RJN, a July 6, 2022 letter addressed to Plaintiffs stating their loan 

modification application had been received and was complete, and suppling the name of an Account 

Relationship Manager. In the alternative, Bank argues the allegations of the complaint are 

inconsistent because on one hand, Plaintiffs allege violations of the HBOR based on a completed loan 

modification application. (Complaint at ¶¶ 14, 33, 39 and Exh. E.) And on the other, Plaintiffs allege a 

material violation of the HBOR because Defendants prevented their chances of a successful 

submission of the required papers to complete a loan modification application. (Id. at ¶ 42.)  

The Court does not take judicial notice of Exhibit 7 to establish that Plaintiffs were, in fact, 

assigned a single point of contact. However, Plaintiffs do not allege how, if Bank failed to appoint a 
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single point of contact, the failure was material because it disrupted the loan modification process, or 

otherwise harmed Plaintiffs, since they allege they were able to submit a completed loan modification 

application.  

Plaintiffs have failed to allege facts sufficient to state a claim for violation of section 2923.7. 

Accordingly, the demurrer to the fourth cause of action is sustained with leave to amend. 

(5) Violation of Civil Code § 2924.9 

The fifth cause of action for violation of Civil Code section 2924.9 alleges that on Bank 

recorded a Notice of Default on June 24, 2022; that Plaintiffs were staying at the property and 

received no mail or phone messages; and that Bank failed to notify Plaintiff of all foreclosure 

prevention alternatives within 5 business days after Notice of Default was recorded, as required by 

section 2924.9. Plaintiffs allege that if they had received such contact and communication, they would 

have taken unspecified action to avoid the foreclosure of the property with other lending sources. 

(Complaint at ¶¶ 44-47.) 

Under Civil Code section 2924.9(a), “Unless a borrower has previously exhausted the first lien 

loan modification process offered by, or through, his or her mortgage servicer described in Section 

2923.6, within five business days after recording a notice of default pursuant to Section 2924, a 

mortgage servicer that offers one or more foreclosure prevention alternatives shall send a written 

communication to the borrower that includes all of the following information: 

(1)That the borrower may be evaluated for a foreclosure prevention alternative or, if 

applicable, foreclosure prevention alternatives. 

(2) Whether an application is required to be submitted by the borrower in order to be 

considered for a foreclosure prevention alternative. 

(3) The means and process by which a borrower may obtain an application for a 

foreclosure prevention alternative. 

Bank argues the fifth cause of action fails because Bank did contact Plaintiffs, as established 

Exhibit 5 to their RJN, January 19, 2022 correspondence addressed to Plaintiffs stating they were 

delinquent in their mortgage payments and offering foreclosure prevention alternatives. Bank argues 

that Plaintiffs admit they applied for foreclosure prevention assistance by submitting a loan 

modification application after the default notice was recorded. (Complaint at ¶¶ 14, 23, 29, 50, Exh. 

E.)  

Plaintiffs argue in opposition that the statute specifically requires the mortgage servicer to 

contract the borrower after recording a Notice of Default which Plaintiffs allege did not occur. As 

such, they argue the cause of action survives demurrer.  
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Plaintiffs do not specify any foreclosure prevention alternatives other than applying for a loan 

modification that would have changed the result. Thus, they fail to facts sufficient to state a claim for 

a material violation of section 2924.9.  

The demurrer to the fifth cause of action is sustained with leave to amend. 

(6) Violation of California Civil Code § 2924.10 

Civil Code section 2924.10 requires mortgage servicers to provide written acknowledgement 

of the receipt of documents “[w]hen a borrower submits a complete first lien modification 

application.” (Civ. Code § 2924.10(a).) Section 2924.10 also requires mortgage servicers to include 

certain information in “its initial acknowledgment of receipt of the loan modification application.” 

(Id.) 

Plaintiffs here allege that they received no such written acknowledgement or information 

after they submitted a complete application on July 13, 2022. (Complaint at ¶¶ 55-56.) As with other 

HBOR violations, a violation of section 2924.10 is actionable only when material. Plaintiffs have 

provided no facts that support a finding that any violation of section 2924.10 was material.  

Accordingly, the demurrer to the sixth cause of action is sustained with leave to amend.  

(7) Negligence  

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 

plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately caused 

the plaintiff’s damages or injuries. (Lueras v. BAC Home Loans Servicing, LP (2013) 221 Cal. App. 4th 

49, 62.) “The existence of a duty of care owed by a defendant to a plaintiff is a prerequisite to 

establish a claim for negligence.” (Nymark v. Heart Fed. Savings & Loan Ass’n (1991) 231 Cal. App. 3d 

1089, 1096.) Under recent California authority, a lender does not owe a borrower a common law duty 

to offer, consider, or approve a loan modification. (Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal.5th 

905, 958.) 

For a period of time, California courts of appeal wrangled with whether lenders owed 

borrowers a duty of care in the handling of mortgage loan modification applications. (Sheen v. Wells 

Fargo Bank, N.A. (2022) 12 Cal.5th 905, 915 (Sheen).) However, in March 2022, the California 

Supreme Court appears to have settled the issue in Sheen, holding that lenders do not owe such a 

duty. (Ibid.) Plaintiffs’ opposition ignores Sheen, and only relies on pre-Sheen authorities. Because 

Plaintiffs failed to distinguish Sheen, they effectively concede that it is controlling.  

The demurrer to the seventh cause of action for negligence is sustained with leave to amend.  

(8) Unfair Competition Law (Bus. & Prof. Code § 17200) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent 
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business act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by 

a person who has suffered injury in fact and has lost money or property because of unfair 

competition. (Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff must (1) 

establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and 

(2) show that the economic injury was caused by the unfair business practice that is the gravamen of 

the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.) 

Turning first to the unlawful prong of Plaintiffs’ cause of action, Plaintiffs rely on their HBOR 

claims to allege that the Bank committed an unlawful act in violation of the UCL. (Complaint at ¶ 

66(e).) However, as explained above, those claims have not been sufficiently stated, leaving Plaintiffs 

without HBOR predicates for a UCL cause of action.  

What remains are the fraudulent and unfair business practices prongs of the UCL, which are 

supported by Plaintiffs’ allegations that defendant engaged in “false representations” and 

purposefully delayed in processing Plaintiffs loan modification application, respectively. (Complaint at 

¶¶ 65, 66(b).)  

With respect to the fraudulent prong of his claim, Plaintiffs’ complaint does not even identify 

any of the "false representations" that Bank allegedly made. The only possibly relevant parts of the 

complaint are as follows: 

PLAINTIFF alleges that [Bank] negligently made false representations. [Bank’s] negligent 

conduct is likely to deceive members of the public generally because [Bank] offered 

modifications, but not actual assistance with such actions as described herein. 

... 

In the present case, the information provided to PLAINTIFFS was certainly misleading and not 

consistent as to the status of the loan modification and what she [sic] was supposed to do to 

satisfy the lender's demands. 

(Complaint at ¶¶ 65, 70.) 

The Court finds that these allegations lack the reasonable particularity required of a UCL 

claim. (Gutierrez v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1261.) The 

demurrer to the eighth cause of action, to the extent it purports to state a UCL claim based on fraud, 

is sustained with leave to amend. 

Turning to Plaintiffs’ allegation that Bank delayed processing of their loan modification 

application, the Court will analyze this under the relevant prong of the UCL: the unfair business 

practice prong. A plaintiff alleging an unfair business practice must: 

At a minimum, explain how the alleged unlawful business act or conduct is immoral, 
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unethical, oppressive, unscrupulous, or substantially injurious to consumers. The applicable 

test asks whether the consumer injury is substantial, is not outweighed by any countervailing 

benefits to consumers or to competition, and is not an injury the consumers themselves could 

reasonably have avoided. 

(S. Bay Chevrolet v. Gen. Motors Acceptance Corp. (1999) 72 Cal. App. 4th 861, 886-87.) 

Here, the Plaintiffs allegedly submitted their loan modification application on July 13, 2022, 

only to file this action approximately two months later, on September 21, 2022. Notably, Plaintiffs 

have not specifically alleged the date Bank denied their loan modification application, or why even a 

“prolonged review” of two months (if such a delay occurred) would constitute an unfair business 

practice, particularly in the absence of any allegation that Bank promised to review their application 

within a particular time period. Nor do Plaintiffs allege how a purportedly lengthy delay caused any of 

the late fees and accrued interest—injuries that come with defaulting on a home loan—that they 

claim to have suffered. (See Daro v. Superior Court (2007) 151 Cal. App. 4th 1079, 1099 [a plaintiff 

fails to satisfy this causation requirement if it would have suffered the same harm whether or not a 

defendant complied with the law].) 

Plaintiffs do not state an unfair business practices claim on the facts currently pleaded. The 

demurrer to the eighth cause of action is sustained with leave to amend.  

(9) Cancellation of Instruments  

Civil Code section 3412 provides a “written instrument, in respect to which there is a 

reasonable apprehension that if left outstanding it may cause serious injury to a person against whom 

it is void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 

canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 

instrument is “void or voidable” and would cause “serious injury” if not canceled. (Saterbak v. 

JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819.) Further, a plaintiff must allege 

specific facts, “not mere conclusions, showing the apparent validity of the instrument designated, and 

point out the reason for asserting that it is actually invalid.” (Ephraim v. Metropolitan Trust Co. (1946) 

28 Cal.2d 824, 833-834.) 

Bank’s demurrer to complaint is sustained in its entirety. The demurrer to the derivative ninth 

cause of action is sustained with leave to amend for the same reasons. 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC17-01417 
CASE NAME:  THERESA DI LORETO VS.  SPECIALIZED LOAN SERVICING LLC 
 *HEARING ON MOTION IN RE:  TO STRIKE AND/OR TAX MEMORANDUM OF COSTS  
FILED BY: DI LORETO, THERESA A 
*TENTATIVE RULING:* 
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Plaintiff’s motion to tax is denied. 
 
Plaintiff seeks to tax $7,696.90, or some unspecified portion thereof, related to defendant 
Specialized’s filing fees. The argument is not entirely clear. What is clear is that all of the filing fees 
requested by the prevailing party Specialized are supported and authorized by CCP 1033.5(a)(1). 
Accordingly, the motion is denied. Defendant is entitled to the full amount requested in its 
memorandum of costs. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-00215 
CASE NAME:  BAKTHJOU VS STATE OF CALIFORNIA, ET AL. 
 HEARING ON SUMMARY MOTION    
FILED BY: STATE OF CALIFORNIA, DEPARTMENT OF PUBLIC HEALTH 
*TENTATIVE RULING:* 
 
The Court orders as follows on the Motion of Defendants State of California, Department of Public 

Health, et al., for Summary Judgment. 

Defendants filed their motion for summary judgment on July 29, 2022. The motion was set for 

hearing on October 14, 2022 and the trial date was November 14, 2022. 

On  September 27, 2022, the Court heard plaintiff’s counsel’s ex parte application to be relieved as 

counsel and for a continuance of the summary judgment hearing and trial dates. The Court denied 

counsel’s request to withdraw ex parte in favor of a noticed motion. However, the Court granted 

plaintiff’s ex parte request to continue the summary judgment hearing and trial dates. The summary 

judgment motion hearing was reset to February 1, 2023 and trial date was reset to March 13, 2023. 

These dates were continued so that plaintiff would have adequate time to secure new counsel to 

represent her. 

Plaintiff has not substituted new counsel nor opposed to the summary judgment motion. On January 

17, 2023, in pro per, plaintiff filed a “Request for Continuance of 2.1.23 hearing and other 

corresponding dates/trial date.” Plaintiff’s request states: “Pro per has no idea what the 2.1.23 court 

date is and there absolutely is need for effective representation.”   

Plaintiff is advised that the matter set for hearing on February 1, 2023 is the defendants’ summary 

judgment motion which, if granted, will put an end to this case. The case has been pending since 

January 2019 and plaintiff has had several months to secure new counsel. Nevertheless, given the 

dispositive nature of defendants’ summary judgment motion, the Court finds good cause to grant the 

plaintiff’s second request for a continuance. The Court does not anticipate granting a third request for 

continuance by the plaintiff in pro per. 

The Court makes the following orders: 
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(1) The summary judgment motion hearing is continued to April 26, 2023 at 9:00 a.m. in 

Department 21. 

(2) Plaintiff shall file and serve her opposition to the summary judgment motion, if any, no later 

than April 10, 2023; 

(3) Defendants shall file and serve their reply to any opposition no later than April 19, 2023, with 

a courtesy copy to Department 21 at the time of filing.  

(4) The February 16, 2023 issue conference and the March 13, 2023 trial dates are hereby 

vacated. 

(5) The Court sets a trial setting conference on March 2, 2023 at 8:30 a.m. in Department 21 at 

which a new trial date will be assigned. 

(6) Defendants shall file and serve written Notice of Entry of Order on plaintiff within ten days. 

Plaintiff’s address of record is 189 Shoreline Court, Richmond, CA 94804. Notice shall also be 

sent to plaintiff at 26951 Breamar, Mission Viejo, CA 92691. 

(7) Defendants served their summary judgment motion on July 29, 2022 by delivering a copy to 

plaintiff’s former counsel, Rodney S. Diggs. If plaintiff does not have a copy of the motion she 

may obtain a copy from Mr. Diggs or from the court’s website.   

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-02621 
CASE NAME:  DEUTSCHER VS HOOD 
 *HEARING ON MOTION IN RE:  FOR ORDER DETERMINING CLAIM OF EXEMPTION  
FILED BY: DEUTSCHER, DAVID 
*TENTATIVE RULING:* 
 
Parties to appear. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-00801 
CASE NAME:  ASPIRE FEDERAL CREDIT UNION VS PREE/HEAD 
 *HEARING ON MOTION IN RE:  TO AMEND JUDGMENT  
FILED BY: ASPIRE FEDERAL CREDIT UNION 
*TENTATIVE RULING:* 
 
The court will grant in part the unopposed motion to amend the judgment. The court will amend the 
judgment to reflect the principal amount owed on both accounts in the amount of $57,373.37 
together with the costs previously requested in the amount of $845. The court will not award 
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additional costs incurred after the original motion for judgment on the pleadings. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-00895 
CASE NAME:  3150 PIERCE STREET LLC VS YU 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: YU, LI 
*TENTATIVE RULING:* 
 
Motion withdrawn by the moving party. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-00895 
CASE NAME:  3150 PIERCE STREET LLC VS YU 
 *HEARING ON MOTION IN RE:  EXPUNGE LIS PENDENS AND FOR ATTORNEY'S FEES AND COSTS  
FILED BY: YU, LI 
*TENTATIVE RULING:* 
 
Motion continued to June 28, 2023 at 9:00 a.m. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-01207 
CASE NAME:  NORRIS, ET AL. VS CLUBCORP CROW CANYON, ET AL. 
 *HEARING ON MOTION IN RE:  TO CONTINUE TRIAL DATE  
FILED BY: CROW CANYON COUNTRY CLUB ESTATES COMMUNITY ASSOCIATION 
*TENTATIVE RULING:* 
 
Motion granted. All counsel to appear to select new trial dates. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  N22-1600 
CASE NAME:  PETITION OF: JANE YOON 
 *HEARING ON MOTION IN RE:  FOR RECONSIDERATION OF (OR IN THE ALTERNATIVE, SET ASIDE) 
RULING DENYING APPLICATION TO SELL DWELLING  
FILED BY: YOON, JANE 
*TENTATIVE RULING:* 
 
Motion denied for failure to provide proof of service of the hearing date. The court further notes that 
the proof of service provided (which was mailed before the hearing date was granted) was not mailed 
to the defendant nor to the attorney that represented him in the hearing denying the request to sell 
his dwelling.  
 

 

  

 

 

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
(925) 608-1121 

JUDICIAL OFFICER: JILL C FANNIN 
HEARING DATE:  02/01/2023 

 

 

 

 

 

 ADD-ON 

 
 

    

15. 9:00 AM CASE NUMBER:  MSC19-00231 
CASE NAME:  BORGWARDT VS LAFAYETTE PARK HOTEL 
 HEARING ON SUMMARY MOTION  FILED BY LAFAYETTE PARK HOTEL  
FILED BY:  
*TENTATIVE RULING:* 
 
The court continues the motion to February 8, 2022 at 9:00 a.m. 
 

 

  
 


